The Evolution of International Intellectual Property Constitution by 杨瀛谷
 
学校编码：10384                     分类号      密级        
学    号：12920070154016                        UDC        
 
       
 
 博  士  学  位  论  文    
                                     
国际知识产权法制的演变 




指导教师姓名： 古 祖 雪  教 授
专 业 名 称： 国 际 法 学
论文提交日期： 2010 年 5 月
论文答辩时间： 2010 年 5 月
学位授予日期： 2010 年 5 月
  
答辩委员会主席：           
评    阅    人：           



















另外，该学位论文为（                            ）课题（组）
的研究成果，获得（               ）课题（组）经费或实验室的



































（     ）1.经厦门大学保密委员会审查核定的保密学位论文，
于   年  月  日解密，解密后适用上述授权。 







                             声明人（签名）： 













内 容 摘 要 









































The major object of my graduation thesis so call “The evolution of international 
intellectual property constitution” is related to the evolution of international 
intellectual property legal system. From the viewpoint of sociology of constitution 
about the interaction or mutual influence between legal system development and the 
whole whirligig of social situation, the evolution of international protection of 
intellectual property rights is a manifestation of evolution of the values or value target 
of international society. International intellectual property legal system is the product 
of  internationalization that increasingly exchange of knowledge and technology. 
However, the frequent interaction between countries makes contradictory and conflict 
repeatedly arise, Therefore depends on establishes a set of construction which having 
the coordination function  particularly, and for which in order to facilitate the 
international community members to follow, cooperation and development. 
Meanwhile, the graduation thesis engaged in the discussion just from this viewpoint. 
 
In view of this, this article is from the perspective of international constitution, 
through contemporary global intellectual property rights treaty and the concept of 
intellectual property as well as current status, using the method of historical analysis 
and theoretical studies, and explore the reference monograph, journal articles and 
other literature. Therefore, this thesis contains the content can be traced back in 
ancient Rome during the age of enlightenment, the” Paris Convention on the 
Protection of Industrial Property “ system, the “Berne Convention for the Protection 
of Literary and Artistic Works” system, the “World Intellectual Property 
Organization” (WIPO) stage, the “Agreement On Trade-related Aspects of 
Intellectual Property Right” (TRIPS) era, the next up in the post-TRIPS era of 
contemporary society, and trying to interpret the cause of the various stages of 
historical phenomena, and to infer changes of the system in the future trend. Therefore, 
Perhaps this may say that the part of historical vicissitude about international 















International intellectual property constitution is the rights  and obligations relations 
which according to the international society community members whom harness the 
intellectual property, and for adjustment of the needs of these international 
relationships, which naturally cannot be ignored the  importance of the agency to 
maintain relationship between the members which is “international organizations”. 
There are “Agreement On Trade-related Aspects of Intellectual Property Right” 
(TRIPS) under the World Trade Organization (WTO), make intellectual property 
protection is the core of the international trading system components. This also means 
that the Party's national mandatory and the international mandatory of World Trade 
Organization, closely linked the protection of intellectual property rights of parties are 
committed to the international trading system of parties to participate. This link will 
not be able to complete in a short time, it is scratch experienced from grown out of 
nothing, and the evolutionary process which transforms from the Territoriality to the 
globalization, the evolution of the overall development process and its follow-up is 










Key Words: International legislation, Intellectual property rights law, The evolution 
















目    录 
目    录 





第一篇  国际知识产权法制确立的基础（中古时期—1967） 
第一章  国际知识产权法律制度概说 ..................................................15 




第二节  国际知识产权制度演变的历史沿革....................................................27 
一、国际知识产权制度演变历程的界分....................................................27 
二、国际知识产权制度演变背景的进展....................................................28 




第四节  从传统到当代知识产权法制的转型....................................................42 
一、传统知识产权法制的演进特征............................................................43 
二、知识产权法制转型的变迁形态............................................................48 
第五节  结语 ........................................................................................................55 
第二章  国际知识产权法制的确立 ......................................................57 


















第二节  国际知识产权专利制度的孕育发萌....................................................70 
一、专利权法孕育阶段的历史进程............................................................70 
二、专利权法诞生阶段的历史进程............................................................73 
第三节  国际知识产权商标制度的孕育发萌....................................................75 
一、商标权法孕育阶段的历史进程............................................................75 
二、商标权法诞生阶段的历史进程............................................................76 
第四节  国际知识产权著作权制度的孕育发萌................................................78 
一、著作权法孕育阶段的历史进程............................................................78 
二、著作权法诞生阶段的历史进程............................................................80 
第五节  结语 ........................................................................................................82 
第三章  巴黎公约的缔结及其体系发展 ..............................................85 
第一节  巴黎公约的制订与体系架构................................................................85 
一、巴黎公约的缔结创立与沿革................................................................85 
二、巴黎公约修正会议发展进程................................................................89 
第二节  巴黎公约中的概念与体系规范............................................................92 
一、工业产权的法律意涵与保护范围........................................................92 
二、保护工业产权的基本规范与争点........................................................98 
第三节  巴黎公约体系中的专门协定..............................................................107 
一、巴黎公约国际专门协定的特征..........................................................107 
二、巴黎公约体系的国际专门协定..........................................................109 
第四节  结语 ...................................................................................................... 113 
第四章  伯尔尼公约的缔结及其体系发展 ........................................115 
第一节  伯尔尼公约的制订与体系架构.......................................................... 115 
一、伯尔尼公约的缔结创立与沿革.......................................................... 115 
二、伯尔尼公约修正会议发展进程.......................................................... 119 













目    录 
一、著作权的法律意涵和保护原则..........................................................126 
二、著作权保护的基本规范与争点..........................................................130 
第三节  伯尔尼公约体系中的专门协定..........................................................140 
一、伯尔尼公约国际专门协定的特征......................................................140 
二、伯尔尼公约阶段的国际专门协定......................................................141 
第四节  结语 ......................................................................................................143 
第五章  知识产权保护 WIPO 的建立 ...............................................145 








第三节  世界知识产权组织专门协定概说......................................................153 
一、国际专门协定的治理与执行..............................................................153 
二、WIPO 阶段的国际专门协定 ..............................................................154 
第四节  国际建制转换中的 WIPO 新议题.....................................................162 
第五节  结语 ......................................................................................................163 
第二篇  国际知识产权法制体系的发展（1967—1994） 
第六章  从巴黎公约修订到乌拉圭回合谈判 ....................................165 
第一节  巴黎公约与国际经济新秩序..............................................................165 
一、国际经济新秩序运动的具体建立......................................................165 
二、巴黎公约的修订与 NIEO 的风潮 ......................................................166 
第二节  技术转让行动守则拟议历程..............................................................168 
一、国际技术转让相关法理结构探究......................................................168 
二、国际技术转让行动守则推动背景......................................................169 

























第五节  结语 ......................................................................................................190 
第七章  与贸易有关知识产权制度的建构 ........................................191 
第一节  知识产权协议成局的总体背景..........................................................191 
一、知识产权协议缔结的制度背景..........................................................191 
二、TRIPS 推动成局中的重要议题..........................................................192 
三、WIPO 与 TRIPS 的互动与联系 .........................................................195 








第四节  结语 ......................................................................................................220 
第八章  与贸易有关知识产权协议的确立 ........................................223 














目    录 
二、其他 TRIPS 的一般原则概说.............................................................233 
第二节  协议争端解决与司法审查制度..........................................................235 
一、知识产权协议的争端解决机制..........................................................235 
二、知识产权协议的司法审查制度..........................................................242 
第三节  救济措施与知识产权保护结合..........................................................243 
第四节  结语 ......................................................................................................245 
第三篇  后 TRIPS 国际知识产权法制的变革（1995—   ） 
第九章  后知识产权协议时代及其变革 ............................................247 
第一节  后 TRIPS 时代与 TRIPS PLUS ........................................................247 
一、后 TRIPS 时代的意涵及其制度背景.................................................247 
二、多哈回合启动的后 TRIPS 制度变革.................................................248 
三、后 TRIPS 时代协定的特征及其影响.................................................251 
第二节  后 TRIPS 时代与美国贸易报复法案 ................................................253 
一、美国贸易法 301 条款的产生及其发展..............................................253 
二、特别 301 条款对侵犯知识产权的制约..............................................254 
三、美国 337 条款与世界贸易组织的联系..............................................255 
四、美国 301 贸易法类似条款的域外效力..............................................255 
五、小结......................................................................................................256 




四、其他后 TRIPS 演变的影响性背景.....................................................265 
第四节  结语 ......................................................................................................275 
第十章  后知识产权协议时代的新挑战 ............................................277 



















第二节  后知识产权时代法制的总体前瞻......................................................299 
第三节  结语 ......................................................................................................302 






















Foreword ······································································································ 1 
Part One:  Foundation of the International Intellectual Property 
Constitution (Medieval -1967)  
Chapter 1: Summary of the International Intellectual Property 
Constitution············································································ 15 
Subchapter 1: International intellectual property constitution background ··· 15 
Section 1: Intellectual Property and Legal Background······································ 15 
Section 2: The qualitative basis of the legal system of intellectual property······· 21 
Section 3: The legal principles of international intellectual property system······ 24 
Subchapter 2: The evolution of the international intellectual property system 
history ··························································································· 27 
Section 1: Evolution of international intellectual property system boundary······ 27 
Section 2: Evolution of international intellectual property system advance ····· 28 
Subchapter 3: The evolution of international intellectual property system 
analysis························································································· 34 
Section 1: Disparity in the distribution of IP technology resources ···················· 35 
Section 2: Conflict of interest in intellectual property innovation ······················ 37 
Section 3: International intellectual property system coordination ····················· 39 
Subchapter 4: The shape of international intellectual property protection ···· 42 
Section 1: The evolution of the intellectual property right’s traditional system ·· 43 
Section 2: Traditional forms of intellectual property rights system Change········ 48 
Subchapter 5: Concluding remarks ···································································· 55 
Chapter 2: Establishment of the International Intellectual Property 
Constitution ·········································································· 57 
Subchapter 1: Theoretical foundation of the intellectual property law··········· 57 
Section 1: The legal basis of natural rights theory ·············································· 58 
Section 2: Expand the legal basis of personality theory······································ 61 















Section 4: The summary ····················································································· 68 
Subchapter 2: The enervation of the patent right system ································· 70 
Section 1: Patent Law embryonic stage of the historical process························ 70 
Section 2: Patent law the historical process of the birth stage····························· 73 
Subchapter 3：The generation of the trademark right system························ 75 
Section 1: Trademark Law of the historical process of embryonic stage ············ 75 
Section 2: Trademark Law of the historical process of the birth stage················ 76 
Subchapter 4：The generation of the copyright system ··································· 78 
Section 1: Copyright Law of the historical process of embryonic stage ············· 78 
Section 2: Copyright Law of the historical process of the birth stage················· 80 
Subchapter 5：Concluding remarks··································································· 82 
Chapter 3: The Evolution of the Paris Convention ······························ 85 
Subchapter 1: Signing and revised of the Paris Convention····························· 85 
Section 1: Paris Convention for the creation and evolution of system················ 85 
Section 2: The development process to amend the Paris Convention ················· 89 
Subchapter 2: The concepts and norms of Paris Convention system··············· 92 
Section 1: The meaning and confines of Industrial Property Protection ············ 92 
Section 2: The criterion and its dispute of industrial property protection··········· 98 
Subchapter 3: The special agreements of Paris Convention system ·············· 107 
Section 1: The characteristics of special agreement of Paris Convention ········· 107 
Section 2: The special agreement of the Paris Convention system ··················· 109 
Subchapter 4: Concluding Remarks ··································································113 
Chapter 4: The Evolution of the Berne Convention····························115 
Subchapter 1: Signing and revised of the Berne Convention···························115 
Section 1: Berne Convention for the creation and evolution of system ············ 115 
Section 2: The development process to amend the Berne Convention·············· 119 
Subchapter 2: The concepts and norms of Berne Convention system ··········· 126 
Section 1: Legel implications of copyright and its protection principles ·········· 126 
Section 2: The criterion and its dispute of copyright protection······················· 130 
Subchapter 3: The special agreements of Berne Convention system ············· 140 
Section 1: The characteristics of special agreement of Berne Convention········ 140 















 Subchapter 4: Concluding Remarks ······························································· 143 
Chapter 5: The Establishment of WIPO Protection··························· 145 
Subchapter 1: The history of the WIPO founding ··········································· 145 
Section 1: The functional integration of the WIPO··········································· 145 
Section 2: The concept of the WIPO ································································ 147 
Section 3: The international status of the WIPO··············································· 150 
Subchapter 2: Institutional functions of the WIPO ········································· 151 
Section 1: Draw and administrate international intellectual property treaty ····· 151 
Section 2: Provide the necessary assistance and to promote education and 
research ··························································································· 152 
Section 3: IP Business Disputes Arbitration and Mediation······························ 153 
Subchapter 3: Summary of the WIPO special agreement······························· 153 
Section 1: Draw and implement the international special agreements ·············· 153 
Section 2: The WIPO stage of international special agreements······················· 154 
Subchapter 4: System change of international regimes topic discussion······· 162 
Subchapter 5: Concluding Remarks ································································· 163 
Part Two: The Development of International Intellectual Property 
Constitution（1967—1995） 
Chapter 6: From the Paris Convention Amendment to the Uruguay 
Round Negotiations···························································· 165 
Subchapter 1: Paris Convention and the NIEO··············································· 165 
Section 1: To establish the New international economic order movement ········ 165 
Section 2: The amendment of Paris Convention and NIEO······························ 166 
Subchapter 2: The proposed Code of International Technology Transfer ···· 168  
Section 1: The legal structure of International Technology Transfer················· 168    
Section 2: The promote background of international technology transfer········· 169 
Subchapter 3: Aspect of GATT multilateral negotiations······························· 173 
Section 1: Summary of the GATT multilateral negotiating process ·················· 173 
Section 2: The historical background of GATT multilateral negotiations ········· 175 
Subchapter 4: Explore the important issues before the TRIPS······················ 183 
Section 1: Maintain of intellectual property protection framework ·················· 183 















Section 3: Enforcement of IP Convention urgent to strengthen ························ 184 
Section 4: Controversy of the neighboring rights protection still ····················· 185 
Section 5: Whether that Found can included in the IP system ·························· 186 
Section 6: The rational use and restrictions about recording equipment ··········· 187 
Section 7: In regard to computer software and procedures protection ············· 187 
Section 8: Specific projects inconsistent between North-South country ··········· 188 
Subchapter 5: Concluding Remarks ································································· 190 
Chapter 7: With the construction of TRIPS system··························· 191 
Subchapter 1: The establish background of the TRIPS ·································· 191 
Section 1: The institutional background of the TRIPS······································ 191 
Section 2: The important issues to establish TRIPS ········································· 192 
Section 3: Interaction between WIPO with the TRIPS ····································· 195 
Subchapter 2: The construction of the TRIPS system····································· 198 
Section 1: Legal concept and the characteristics of the TRIPS ························· 198 
Section 2: Construction of the main objectives of the TRIPS ··························· 201 
Section 3: The domestic application and legal analysis of the TRIPS··············· 206 
Subchapter 3: The new figures of the TRIPS system······································· 207 
Section 1: Protection of patents in the field of new figures ······························ 208 
Section 2: Protection of trademark in the field of new figures·························· 211 
Section 3: Protection of copyright in the field of new figures··························· 215 
Subchapter 4: Concluding Remarks ································································· 220 
Chapter 8: With the confirmation of TRIPS system ·························· 223 
Subchapter 1: The principle of characteristics of the TRIPS ························· 223 
Section 1: The principles and characteristic of the TRIPS ································ 223 
Section 2: Summary of other general principles of the TRIPS ························· 233 
Subchapter 2: Agreement dispute settlement and judicial examination········ 235 
Section 1: Dispute settlement mechanism of the TRIPS··································· 235 
Section 2: Judicial examination institution of the TRIPS·································· 242 
Subchapter 3: The remedy measures of TRIPS system··································· 243 
Subchapter 4: Concluding Remarks ································································· 245 













Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
